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ABSTRACT 

Using extensive legal documentation, including 
general lavs, the Wisconsin and Federal Constitution, court cases, 
and legislation, this paper discusses the authority and purpose of 
the Wisconsin State Universities, how this authority is exerted over 
students, and whether these acts of authority are legal and conform 
with the stated purposes. Specifically, the paper examines the 
establishment of Wisconsin normal schools and departments, the 
legislative delineation of the primary purposes and objects of the 
State Universities, the Board of Regents regulations over students in 
terms of admission, fees and tuition, curricula, and graduation 
requirements, court decisions that sustain the authority of colleges 
and universities to establish curricula and set degree reguiremen ts, 
rules establishing college authority over extracurricular and 
cocurricular activities of students, court decisions that hold that 
in loco parentis no longer applies to state universities, and the 
exercise of institutional authority through the control of parking 
space and other physical facilities. (AF) 
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What is the authority and purpose of the Wisconsin State Universities? 

How is the authority exerted over its students? Are the acts of authority 

legal and do they conform with the purpose? 

1 2 

The Wisconsin State Universities, formerly "Colleges", "Teachers 

34 5 

Colleges", and "Normal Schools", are agencies of the state of Wisconsin, 

6 7 

constituted by the state Legislature and governed by the Board of Regents, 

g 

"a body corporate." Although education must be provided for in a manner 

9 

consistent with federal constitutional requirements, it is primarily the 

concern and responsibility of the "states respectively, or. . . the people. 

By adopting a state constitution, the people both grant and limit the power 

// 

and authority of the legislature. The state legislature has the right to 

12 

establish and maintain schools even though not expressly provided for in 

13 

the state Constitution. The legislature delegates authority "to make all 

' 14 

by- law a and needful rules and regulations. . .".to the Board of Regents, 

and the courts will interfere only if they are unreasonably arbitrary, 

15 

capricious, malicious, or oppressive. The Board of Regents, in turn, 

16 

confers authority on the presidents (see Appendix A) and, for that matter, 
on all their employees. ^ 



„10 



18 



The normal schools and departments in Wisconsin were established in 

19 

response to the excess of demand for teachers over the supply. Even 
those who, like John Hawkins Rountree, opposed the public support of normal 
schools^ agreed that their purpose was to educate teachers. ^ That the 
function of universities is to "impart learning and to advance the 
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22 

boundaries of knowledge" is so widely recognized that it hardly bears 

repeating, nonetheless, the purpose of the Wisconsin State Universities 

has been stated and restated in the laws and statutes ns the "instruction 

and training of students in the theory and art of teaching, and in the 

23 

various branches that pertain to a good common school education, and in 

24 

all subjects needful to qualify for teaching in the public schools. . . 

in the fundamental laws of the United States and of this state in what 

25 

regards the rights and duties of citizens. . . in agriculture, chemistry, 

26 27 

the arts of husbandry. . . the mechanic arts. . . , in liberal arts. . ., 

industrial arts. . . home economics. . .household arts. . . industrial 
education. . . vocational education. . . home economics education. . . 



industrial technology. . . professional engineering. . . mining and civil 
28 

engineering. . . cooperative marketing. . . consumers' cooperative. . . 

29 30 

conservation of natural resources. . . and agricultural economics. 

The reasons compelling the legislature to make this detailed delineation 

of "the primary purposes and objects" of the State Universities are varied 

and interesting, but, alas, not the subject of this paper. We may however 

note selections from the most recent university statements of philosophy 

and purpose (edified and abbreviated); * 

Eau Claire : "dedicated to achieving excellence. . . through 

distinguished teaching conducted in a democratic atmosphere 
of intellectual development and with a curriculum designed to 
. meet, the needs and interests of a changing society. . .‘to 
instill a love of learning. . . the program emphasizes the 
cultural heritage. . . stresses the power arid beauty of imagin- 
ation. . . usefulness of critical judgment. . . thoughtful and 
skillful interchange of ideas. . . preciseness of information, 
thoroughness of understanding, competence in the use 'of appro- 
priate research techniques, and an appreciation of the rela- 
tionships between the individual course and other fields of 
learning." 31 



O 

ERIC. 



3 



-3- 



. La Crosse: "to equip its students with a broader and deeper know- 

ledge of themselves and the world in which they live. . . to attain 
mastery of special fields of learning. . 32 

Oshkosh: "to educate. . . students. . . by helping^ them to select, 

define, preserve, implement, and refine the ideals/ skills, and other 
knowledges upon which our civilization rests. These include beliefs 
in the dignity and integrity of the individual, concern for the 
democratic processes and obligations of citizenship, respect for 
wisdom and scholarship, the cultivation of self-discipline and inner 
resources, a comprehension of our cultural inheritance, and ability 
to apply the tools of truth, particularly those of science and 
reason." 33 

Platteville: "to serve the community of which it is a part, the 

people of Wisconsin and the nation by providing an educational pro- 
gram to the students who show ability to benefit. . . achieve a 
higher level of economic efficiency. . . participate more effectively 
in perpetuating our American form of democracy." 34 

River Falls: "The University believes it must serve as a center for 

those who search for truth -- that it must maintain an atmosphere 
of free inquiry in which the examination of conflicting ideas and 
ideals is not only permitted but' encouraged . " 35 

Stevens Point: "to provide opportunities in higher education. . , 

develop a concept of the signal value of knowledge to mankind. . . 
acquire competence in skills of rigorous thinking. . . achieve an 
appreciation of the perspective, judgment, and wisdom of a liberally 
educated person. . . attain a higher level of creativity. . ."36 

Stout: "to introduce students to the basic areas and systems of 

• knowledge, to instill in them a desire to examine their lives' exper- 
iences critically and to provide the tools with which to make that 
examination, to induce them to use the knowledge they acquire and 
the critical faculties they develop to pursue to depth a vocational 
specialty." 37 

Barron: "individual has the responsibility for total self-realization, 

that, the understanding arrived at by the individual should be con- 
tributed to the fulfillment of society, and that, this process being 
evolutionary, the nature of society is dynamic development." 38 

Superior: "To provide a liberal education. . . programs in teacher 

education. . . professional and pre-professional programs. . . to 

render education services. . ."39 
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Whi tewater : "to provide teachers for the public schools. . , 

"The University is not engaged in making ideas safe for students; 
it is engaged in making students safe for ideas. . . Professor Kerr's 
motto for academic excellence .at Whitewater. . ."41 

WSU System : "instruction of students. . . organized research. . . 

graduate study. . . public service. . . There will be no 'publish 
or perish' doctrine for the State Universities. . ."42 



Authority and purpose have little meaning until put into effect on 
the activity and behavior of students. We turn now to the more specific . 
exertions of the authority of the Wisconsin State Universities over their 
students. In doing so, we give particular emphasis to the earliest, and 
the most recent rules and customs in each category. 

As we have indicated, the Board of Regents did not hesitate to regu- 
late its students, even they were attending institutions not directly under 
their control! Among its earliest rules were those having to do with 
admission. Before being admitted to the normal department of any cooperating 
institution, candidates were required to make application in writing setting 



forth name, age, residence, desiire to prepare for teaching, and intention to 

43 

teach in the state for at least two years. - The minimum age was raised 

from 14 to 16 in 1858,^ however, a few 14-year-olds and several 15-year- 

olds were admitted in the years that followed, indicating that exceptions 
45 

could be made. Today age is an admission factor only for" those who have 

not graduated from high school or served in the armed forces, in which case 

46 

they must be 21 years old or older. The courts will not over-rule the 

reasonable admission requirements of schools, nor prohibit the provision 

of public education for those over the age specified in the state Consti- 
47 

tution (20). 
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From 1866 and until 1898, candidates for admission had to be nominated 

48 

to enroll by his county or city superintendent of schools. The remnant 

of this practice persists in the requirement of "recommendation by the high 

49 

school principal or counselor that the student be admitted." Also 

required were "two supplementary documents. . . one, signed by a physician, 

testified that the candidate was in sound health; the other, signed by some 

reliable person, attested that the candidate was of good moral character . 

Health requirements continue in effect‘d while the principal's recommenda- 

52 

tion presumably meets whatever moral certification requirements remain. 

Enrollment at the Wisconsin State Universities is limited by place of 
origin. From 1866 to 1876 only the six best qualified students from each 

assembly district were admitted. In the latter year the number was raised 
to eight, and in 1888 the restrictions on the number- of students was 



54 

abandoned. Indeed, the Attorney General opined that the number of Wis- 

* 

consin students could not be limited, even in the face. of budget shortages. 

Enrollment of non-resident students is now limited to 25 per cent of the 

56 ^ 

student body on each campus. 

Admission has also been contingent on passing an .entrance examination 

57 *58 

administered by the president, other school officials, or the county 
59 

superintendent. "These examinations were far from easy, nor were they 
graded leniently, judging by the number who failed ."^ In 1916, graduates 
of four-year high schools were exempted, ^ however, they must now attain a 

certain rank in their graduating class, depending on residency, or again 

* _ 62 
face an entrance exam. 
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"Applicants who could-not quite pass the tests but who, in the -opinion 

of the faculty, would be sufficiently well- prepared to enter the normal 

school with a review of one term were placed in the preparatory department 

where tuition was free. Other applicants who in the opinion of the faculty 

needed more than one term to prepare for the entrance examinations were 

assigned to the academic department and required to pay a tuition of $.50 

63 

(later $.65 per week)." The "preparatory department" lives on within 

the summer sessions, but is now more in the nature of a qualifying and 

, 64 

demonstrating program. 

The Board resolved that Normal School funds would be provided only 

65 

for the education of those who signified their intention to teach, "at 

66 

least two years in the state." Later, to receive free tuition, the 

students took the following oath: "I, , do hereby declare 

' that my purpose in entering the state normal school is to fit myself for 

the profession of teaching, and that it is my intention to engage in teaching 

in the schools of this state. Charles Brockway, one of the six graduates 

of the first class at Whitewater, merited a minus sign after his name in the 

Student Declaration Book because he only taught for two years before taking 

68 

up .the ministry. Women who left the profession to marry were shown more 
leniency and understanding: "The state's investment and the training was 

not lost in that a normal education was very good for wives and mothers, 
who ultimately would have great influence on younger members of their families." 

Free tuition for the normal students became a casualty of rising costs 
and declining revenues. ^ Textbook rental fees of $1 per ' term^ were followed 
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by laboratory fees, incidental fees, fees for special departments to cover 

72 73 74 

special costs, health fees, and eventually even "tuition". To be 

sure, the effect of fees is somewhat offset by a variety of student financial 

aid programs, but the authority of the university to impose a variety of' 

7 6 

fees on students is unyielding. 

The universities, of course, set the calendar dates, and lengths of 

the terms, as vrell as the days, times, lengths, locations, prerequisites, 

work assignments, clothing requirements, instructors, and examination rules 
78 

for classes. Cutting classes and tardiness were serious offenses in the 

79 

early days, and study hours were strictly prescribed; all matters which- 

80 

are no longer as diligently enforced. The authority of colleges and 

universities in these areas is so universally recognized that, except for 
82 83 

clothing and attendance rules, it has never been challenged . in courts 
of record. 

* ' » 

Curricula in the Wisconsin State Universities- are established on the 

84 

basis of statutory authority which can be traced back 111 years. While 

(special) students are no longer required to follow a particular curriculum, 

85 

earning a degree is contingent on doing so. Originally the Board required 
that students pursue at least three of the following subjects: reading, 

. spelling, analysis of words, defining, English grammar. and composition, 
mental and written arithmetic, elementary algebra, geography, ancient and 
modern history, physiology, elocution, higher algebra, geometry, conic 
sections, trigonometry, surveying, bookkeeping, natural history and philo- 
sophy, geology, botany, chemistry,' mechanics, hydrostatics j optics. 
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electricity, magnetism, astronomy, meteorology, rhetoric, logic, mental 

and moral philosophy, science of government, political economy, and elocu- 
86 

tionj Elementary sounds and vocal music could also be on a non- credit 
87 

basis. With the establishment of public normal schools in 1866 (Platte- 

ville) and 1868 (Whi to water) three curricula were offered: (1) a six- 

weeks institute course, (2) a two-year elementary course, and (3) a three- 

88 

year advanced course. Within each curriculum all students at a given 

institution attended the same classes, the arrangement of which was left 

to each president. The contemporary elective system had its beginning in 
89 

1878. 

Graduation required at least one year of study, attainment of age 19, 

and the passing of written examinations, from which those students ''whose 

general character and deportment was such as to make them unfit for 

91 

teachers" were excluded. The Board believed in exams: The normal school 

fund "should not be wasted or frittered away by encouraging the formation 
of classes where such instruction is inefficiently given, or totally neglected 

and the Board can find no rule more just than .that which makes the standard 

92 '* 



90 



of scholarship as exhibited in these examinations the criterion. 



Only 



Eau Claire and Oshkosh now require the taking of comprehensive final (Grad- 

93 

uate Record) examinations. The age criterion has been dropped and the 

residence requirement reduced to one semester, while the familiar major and 

94 

minor system has been added. The authority of colleges and univer- 
sities to establish curricula and set degree requirements, included exam- 

... 95 

inations, though seldom challenged, has been sustained in the counts. 
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• . » 

as a general rule, "a court will not interfere in matters committed .to 



the discretion of a college faculty, except upon evidence of malice, fraud, 
,,96 

or caprice." 

97 

The extra-curricular and co- curricular activities of students, from 

98 

housing to smoking, sports, and courtship, have also come under the 
authority of the Universities. Until quite recently, all students were 



required to live in rooming houses, boarding places, or private homes 

99 

approved and inspected (without warning) by the school. As stated in 
Whitewater's first Catalogue : 



"All necessary supervision will be held over the habits and 
deportment of the pupils in their boarding houses. They will 
be held to a strict account for the keeping of study hours, 
and no calls will be allowed during the time set apart for 
this purpose. No ladies of the Normal School will be allowed 
to receive calls from gentlemen after 6 o'clock in the even- 
ing, or to ride or walk with them without permission from the 
Principal. 

Such rules of upright ladylike and gentlemanly deportment will 
be given to the pupils, as will tend to their growth in moral 
excellence and in that cultivation of manners which may place 
them as models before their pupils when they are called to 
teach. All pupils are expected to yield ready obedience to 
the regulations of the school, as it is self-evident that no 
others are suitable candidates for the work of teaching." 100 



The University of Wisconsin, "feared by many to be. a 'godless institution 
which hopefully would be balanced by the more pious normals, adopted 

102 

somewhat analogous rules at its first faculty meeting September 22, 1851. 



A student who had attended Whitewater in 1875 remini sced that -when a "young 



man desired to call upon a lady, or escort one to a lecture, he must wait 



(sic) upon the preceptress, state his wish, the time, and the young lady's 
name. Imagine how long a bashful young man would hesitate before he faced 
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r oic that of the lady and that of Mrs. Arey . " (wife 
the chance of two refusals, .that or tne y 

. 103 

of the president and first preceptress). 

Normal school students at River Falls were urged to -"attend regularly 

to sleep, diet, ablution, and exercise ," 104 and ladies at WUtewater turned 
in "record cards on rising, retiring, studying, care of the teeth, bathing, 
visiting, etc ." 105 The Platteville authorities, at the other extreme, 
believed that detailed rules and regulations on student discipline and 
conduct were unnecessary . 106 A visiting c-ittee. however, felt that what 
lt labeled the "Do Right" policy at Platteville was inadequate and urged 

It j-exuc 107 



Controversy 
108 



that a written code of rules and regulations be adopted, 
over codes of conduct and appropriate specificity of rules continues. 

The most recent student conduct code (see Appendix B), as well as the state 
statutes, contains some rather general language . 109 The courts, having, 
interpreted such inexact phrases as "general welfare’’, "due process", and 

"free speech", will not be daunted by "misconduct!’ 

- Ru les against profanity, smoking, liquor, gambling, and dancing covered 

both on and off-campus behavior . 111 "But the young people of that day did 
not seem to mind and somehow throughout their ’entire history the normal 
schools were fortunate in attracting the more serious minded from among 

prospective students." Those who entered the normal schools came for the 

^ "Thpv cams to learn and with rare 

definite purpose of preparing to teach. They came 

112 

exceptions made the most of their opportunities." 

Concerning one of those exceptions, a parent wrote: 

has been out nearly every night 
ywe have reports from there he has bee^ ^ that tiie boys . 

during the time he shou e . , ’ ds These things 

in his room and smoked and played cards. . . . S. 
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I consider is (sic) the cause of his failure. Now the reason I 
sent my boy to Whitewater was I understood that the boys were 
looked after. . . Harold was sent to you a good clean boy, had 
no bad habits whatsoever, when he left me. And I trusted him 
to your care. . . I think it is the duty of the faculty to 
look after the boys and girls that are away from their parents 
influence." 113 

In loco parentis was not merely a quaint Latin phrase in those days. 
Recent authoritative opinion holds that the principle _in loco parentis is 
limited to minors and should no longer apply in state universities. 

"When a student enters Wisconsin State University (Stevens Point, 1967), 
it is taken for granted. . . that he has an earnest purpose. . . that his 



114 



conduct will bear out this presumption. . ." 



116 



and that he will "respect 



the regulations of the institution faithfully and cheerfully" (Whitewater, 

1875). Nonetheless, chaf sometimes slipped through the admissions 

✓ 

screen. "In the first (Whitewater) catalog the following statement appeared 
under the heading EXPULSIONS: 'Orvis C. Flanders and Minerva Richmond have 

been expelled for exhibiting traits of character unworthy of a teacher. 1 

t 

Whether or not Orvis and Minerva were collaborators in- the same crime can 



only be surmised. . ." 



118 



At Platteville "a boy .just growing into manhood 



was expelled because his pockets smelled of tobacco and on some investiga- 



tion it was found that he was a smoker and user of tobacco." 



119 



The courts 



have said that students can be, and occasionally are, expelled for absen- 

120 121 122 123 
teeism, misappropriation, giving false testimony, moral unfitness, 

124 125 

failure, in scholarship, selling examinations, persistent contentiousness 
and contumacy, cheating, using filthy speech, and improper conduct 



off campus (if it affects the institution directly in matters of discipline). 



129 
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The authority and inherent general powers of the university to maintain 

order on campus and to exclude therefrom those who are detrimental to its 
130 

well being, though seemingly unassailable, must be exercised with regard 

131 

to "due process", but the university need not, because it cannot, constitute 
itself a court. 



Finally, the Wisconsin State Universities exercise authority over 

their students in connection with the control of parking space and other 

133 

physical facilities. In the latter case, student organizations are 

required to pay rent or secure a charter. President Samual G. Gates 
recently denied a charter (i.e., the free use of the institution's facili- 
ties) to the La Crosse chapter of Students for a Democratic Society, and 

134 

was sustained in that action by the Regents. Michael Saxton and Dennis 
O'Keefe, of La Crosse S.D.S., subsequently brought suit against the Board 
of Regents, contending that they and other student members of S.D.S. had . 
been denied the equal treatment ("equal protection. of the law," in legal 

135 

parlance) guaranteed by the 14th Amendment to the United States Constitution. 

The question which presumably will be decided in this case, if it survives 
challenges and counter challenges on technical grounds, will not be whether 
the University president has authority to deny a charter, he clearly has 

i * * 

not only the right but the duty to exercise his discretion in such matters, 
but whether President Gates acted arbitrarily, capriciously, unreasonably, 
or a manner which unnecessarily limited constitutionally-guaranteed 

freedomsj i.e., whether he based his decision in this case on distinctions 

136 

which were real or fancied. • 
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Has the university authority over students been, and is it now being, 
exercised in conformity with the purposes* and objectives of the universities? 
Eschewing the academic perogative and penchant for carping criticism and 
destructive discretion, I make bold to answer in the affirmative. To be 
sure, students have from time to time disagreed. We've seen colossal snow- 
ball fights, threatened mass withdrawals, student newspaper rebellions , 

140 

spring beer riots, and recently the most serious Saxton case. However, 
by and large, the State Universities have served Wisconsin well. Those very 
important decisions of Wisconsin' s' people, recorded not merely in word but 
in deed, overwhelmingly endorse the Universities' ends and means: (1) each 

year an increasing proportion of Wisconsin's high school graduates have 

enrolled, until now more attend the State Universities than all other insti- 

✓ 

tutions of higher education, public and private, in-state and out-of-state, 
141 

•combined; (2) financial support has grown each year, through the current 
biennium for which the State Legislature granted a higher percentage of 

t 

budgetary increase (27%) than that provided to any other institution of 
higher education in the country; 1 ^ 2 (3) for almost 110 years, prior to Pres- 
ident Gates' decision, no’ student felt sufficiently agrieved. 
by the exercise of university authority to seek relief in a court of record. 



